safety standard 30 CPR 75.301.  The alleged violation

was stated in a section 104{d} (2) Order served on Westmoreland

by MSHA Inspector Vaughan Gartin on August 19, 1983.

Westmoreland Coal Company contested the civil penalty
proposal, and also filed a separate Notice of Contest
pursuant to Section 105(d) challenging the legality of the
order.  The cases were consolidated for trial in Madison,
West Virginia, and were heard at the conclusion of a
consolidated trial of two other docketed cases concerning
these same parties.

Discussion

Section 104(d) (2) Order No. 2147593, 1:50 a.m.,
August 19, 1983, cites a violation of 30 CFR 75.301, and
the condition or practice is described as follows:

The required minimum amount of air
9,000 CFM, could not be obtained with
an approved anemometer on the return
side of the last open crosscut between the
No.'s 4 and 5 entries of the 019-0
8 Right section in that when measured
only 5,850 CFM was present.  Coal was
being mined in the No. 5 entry.  Said
section supervised by Russell Welch.

The inspector found that the violation was "significant
and substantial," and he ordered the withdrawal from the
019-0 8 right section.

The inspector cited a previous order, No. 2140708,
issued on February 18, 1983, as the "initial action,"
underlying the order which he issued on August 19, 1983.

Order No. 2147593 was abated at 3:00 p.m., August 19,
1983, and the abatement action states:

23,400 CFM was obtained in said last
open crosscut.

On September 28, 1983, the inspector modified Order
No. 2147593, to delete the "significant and substantial"
finding, and to delete his previous gravity finding of
"Reasonably Likely," to reflect a finding of "unlikely."
The modification notice reflects that these corrections
were the result of a "violation conference held in this
office on this date."

940ol, such as the muffler in this case, is to
